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314tC"lc/5cif cJJT "fll," ~ 'CJaT Name & Address

1. Appellant

Mis. Sameer & Company, 14, Amir Bunglow, Sunrise Park Society,
Juhapura Sarkhej Road, Ahmedabad - 380051. ·

2. Respondent
The Assistant Commissioner, CGST, Division-VI ,Ahmedabad North 7
Floor, B.D. Patel House, Naranpura, Ahmedabad - 380014

al{ anfk z 3r8lea am#gr a sriahs 3rra par & at a s or?hr uf zrenfenf
Rh aarg g el 3If@rrt at ar@ta ar grlervr ml wgd a raar at

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

qrral qr grerw 3a
Revision application to Government of India :

(1) ~ '3ctJ1c:.-i ~~- 1994 c#l" m 3raaR aarg mg +ii a i ha
err at B"Cf-~ cf) >f~ ~ cf) atcPm gr)rur ml reft fera, rdr, f@a
+inrczu, lua@q, a)ft if6r, Rta la,i f, f@ct : 110001 cp]" c#I" ~
an1Reg t
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001. under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(@i) zuR? mr #tztfw ua hat grR alar a fa# sarn zar 3rr qlar if
zn fh@t orn a aw rust ma umra g f i, u f0Rt susrm zu rusrare
cffi fclJw c/5 t'{'{Q I~ lf <TT fcpm ~ 0-s ll II'< if 5T l=ffC'1' l 4fan # ha g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or fror-r-i~~~arehouse to another during the course of
processing of the goods in a wareho~'~~~].! whether in a factory or in a warehouse.
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(en) -im a are Rh#tz zarqrRaffa n "CR m l'.fIB tB" FclPl nfo uit re aa r "CR
nra zyca a Rae # mm# un- 'lffiCi tB" ~ fcITTfr ~ <-TT rnT if Plllffact t I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if saraa #l Una #can :r@R a fry it sq@t Ree mu cffl" ·{ & st ha am?sr it sa
errr gi fa a yaR@as sngr, sr@tea am -nmratw zararfar nfe)fa (i2) 1998
'cTRT 109 am~~ Tfl? "ITT I

(c)

(1)

(2)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

k4tr sara zrca (rflc) Ramal, 2oo1 fa o # siafa faff&e qua in zg-a a
#feat a, h)fa r2 uf an?r hf f2#a Rh ma fl pc-mar a rft am2 a
at-at fail arrsf 3ma fat IT afeg U Irr arr g. T 4rgihf a siafa 'cTRT
35-z Ruff 61 y7arr # rd rr ir3TR-6 'q@Ru sf aft aet
The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought tb be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

RRec 3ma a mere icaaa qa Gara at zau a z at sut 2oo/- #ta qa
at rg it ui icra van ya ala a sanar st ID 1 ooo/- #l #7 g1arr 6t srg[

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tr zyea, #4hr snrar zrcrs viala ar4l4ht n41f@aw If 3r4)
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr Unga grca or@fa, 4944 c#r 'c.W 35-~/35-~ cB" 3RIT@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to:­

8affaa qRb 2 (4)a iaag arr # rarar 6t srfa, ar@a a mav#tr zyca,
aha Gara zyca ga hara 3rfi#hr nznf@raw (Rrec). al 4far a#tr q)feat,
srarar 2Tel, sagm1cf] 144 ,3/aT ,ff+T,3444sld -as0oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000i-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) af ga 3rra{ pa arr?sii ar rarhr al & arta 31ml * m 1fur cnT 'TffiR
sufarr in fauu a1R ga azr a ha g «ft fa fear u&t arf aa cfi m
zrenifenR 3r9)Rh1 mrqrf@raw ata 3rl urtr war al ya 3mat fura 2m
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) .-llll!IC'lll gc arf@)Ru 497o zuen isitf@er at~-1 cfi 3tcrr@~ ~~ '3clu
3rarer ar ge mgr zrenfenf fufu If@rant a am?r ii e)a al a uf 1N X'i.6.5o w
cnT uraraa ggcen f@a am @tr a1Reg[

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) a 3it if@r maai al firuraa fuii at ail sf ear 3TTcITTifu fcnllT \i'ITTIT t \iTI"
fat zyca, a#hr sql«a yea vi hara 3r4l4tu nznf@rawr (arzffqf@) fr, 1o82
frri%ef t I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) v#tr zyca, as€ta sgra zyea ya hara srft#hr nznf@raw (Rre), a uf or4hit a
l=JF@ afar iT (Demand) ya s (Penalty) cnr 10% 1icT un:!T cITT".-JT ~ t I~ .
sf@roamqa "GllTT 10~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

ab{tusadyea sit latab eiafa, fagt"fara]ir"(Duty Demanded)­
(i) (section) is 1pbaafeffRt;
(ii) mm nreaa&a Reeaftft,
(iii) hr#z3fez frillfa 6 ha&aaif.

» Tqawar 'iRasrfhus4a urmal geaar a, srfler arfaaa fuqaIfaar
fear·are.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre:..deposit amount shall not exceed Rs.10 Crores. It may be

°'~ l'ii .,<1,,,,. noted that the pre-deposit is• a mandatory condition for filing appeal before
.Ji,~,,:;:;.,.'::..'!!~~r>~.;,. CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
:e - :.%2 f th F" n Act 1994). ,:- ,_,. , ,. rJi. o e ma ce ,
£± $8 Fi uwas Central Excise and Service Tax; "Duty demanded" shall include:
\./',. c~,~~) f .J1 (i) amount determined under Section 11 D;

·i.",,,~...,,,
0

.....,, "~_,.l_,,f (ii) amount of erroneous Cenvat Credit taken;
;

0

(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
-gr arr?r# uR arflr uf@rasur #rrrusens srrar zyea ar aus Raif@a gt it ir fagug zyea

h 1orrarrusit sr@ibaa av Ralf@a gt as avs# 1oyrau6lsraft

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present both the appeals have been filed by Mis. Sameer & Co., 14, Amir

Bunglow, Sunrise Park Society, Juhapura Sarkhej Road, Ahmedabad - 380051 (hereinafter

referred to as "the appellant") against Orders-in-Original No. GST-06/D­

VI/O&A/266/Sameer/AM/2022-23 dated 15.11.2022 and No. GST-06/D­

VI/O&A/590/MOHAMEDRAFIK/AM/2022-23 dated 17.02.2023 (hereinafter referred to as

"the impugned orders") passed by the Assistant Commissioner, Central GST, Division VI,

Ahmedabad North (hereinafter.referred to as "the adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. ACRPC2792GST00I. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the FY 2014-15 and FY 2016-17, it was noticed that there

is difference of value of service amounting to Rs. 1,20,56,839/- for the FY 2014-15 and Rs.

1,60,20,635/- for the FY 2016-17, between the gross value of service provided in the said data

and the gross value of service shown in Service Tax return filed by the appellant for the

relevant year. The appellant were called upon to submit clarification for difference along with

supporting documents, for the said period. However, the appellant had not responded to the
letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04­

310/0&A/SAMEER/2020-21 dated 24.09.2020 demanding Service Tax amounting to Rs.

38,79,933/- for the period FY 2014-15 & FY 2016-17, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 76, Section 77
& Section 78 of the Finance Act, 1994.

2.2 An another Show Cause Notice No. CGST-06/04-1201/MOHMEDRAFIK/2021-22

dated 12.10.2021 was issued to the proprietor of the appellant in their personal name, i.e.

Mohamedrafik Mohamednazir Chezara demanding Service Tax amounting to Rs. 24,03,095/­

for the period FY 2016-17, under proviso to Sub-Section ( 1) of Section 73 of the Finance Act,

1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994;

and imposition of penalties under Section 76, Section 77 & Section 78 of the Finance Act,
1994.

2.3 The Show Cause Notice dated 24.09l2 ". Q~~tt~l:J.'k1 )'<\.atecl, ex-parte, vide the Orders-
' e°,oAin-Original No. GST-06/D-VI/O&N266/. am,e·~~¾\~.~.J.. ?09]\.'..'~~ dated 15.11.2022 by the

~
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adjudicating authority wherein the demand of Service Tax amounting to Rs. 38,79,933/- was

con.firmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 7 5 of the Finance Act, 1994 for the period FY 2014-15 and FY 2016­

17. Further, (i) Penalty of Rs. 38,79,933/- was imposed on the appellant under Section 78 of

the Finance Act, 1994; and (ii) Penalty of Rs. 10,000/- was also imposed on the appellant

under Section 77 of the Finance Act, 1994.

2.4 The Show Cause Notice dated 12.10.2021 was also adjudicated, ex-parte, vide the

Orders-in-Original No. GST-06/D-VI/O&A/590/MOHAMEDRAFIK/AM/2022-23 dated

17.02.2023 by the adjudicating authority wherein the demand of Service Tax amounting to

Rs. 24,03,095/- was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY

2016-17. Further, (i) Penalty of Rs. 24,03,095/- was imposed on the appellant under Section

78 of the Finance Act, 1994; and (ii) Penalty of Rs. 10,000/- was also imposed on the

appellant under Section 77 of the Finance Act, 1994.

3. Being aggrieved with the impugned orders passed by the adjudicating authority, the

appellant have preferred the present appeals, inter alia, on the following grounds:

• The appellant, Mis. Sameer & Company, Proprietor Mohamedrafik Mohamednazir

Chezara is engaged in providing services under the category of "Renting of

Immovable Property Service"; "Restaurant Service", "Accommodation in hotels, inn,

guest house, club, or camp site etc. Service"; and "Construction services other than

residential complex including Commercial/Industrial buildings or civil structures and

was holding service tax registration number ACRPC2792GST001. However, the

appellant has not provided any services under Construction services during years

under review.

• During the period specified in the impugned orders, the appellant has provided

accommodation service at two non-star hotels named Hotel Orange Inn and Hotel

Yellow Lime under same registration number specified as aforesaid. In addition to the

above mentioned services, the appellant has provided restaurant services at Hotel

Orange Inn during the period specified in the impugned orders.

J5

• As per the impugned orders and SCNs the difference derived by the department

between the income shown in ITR and tl~~hown in STR are not correct.
1£,"The appellant submitted the detailed r -c;;,.tfwc~~;~.;}~tfr,1_the income shown in the

" #'± , e3t. .'9; <ss •,o ·.. gy
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books of accounts v/s the income shown in ST-3 for FY 2014-15 & 2016-17 with the

exemptions availed by them along with the appeal memorandum. Which is as under:

FY 2014-15
Particulars Orange Inn Yellow Sameer & Total as As per ST- Difference

Lime Co per Books 3Food Sales 1793858 0 0 1793858 1793857 1Room Rent
Taxable 27500 0 0 27500 27500 0Exempted 12412490 1415839 0 13828329 0 0Rent - 0 0 1665336 1665336 1642969 22367IMM
Other 12701 633 24366 37700 0 0receipt -
Kasar,
Vatav, etc.
Total 14246549 1416472 1689702 17352723 3464326 22368Receipts

FY 2016-17

Particulars Orange Inn Yellow Sameer & Total as As per ST- Difference
Lime Co per Books 3Food Sales 1839252 0 0 1839252 1863969 -24717Room Rent

Taxable 169526 0 0 169526 169524 2Exempted 16602299 1282300 0 17884599 0 0Rent - 0 0 2247135 2247135 2247132 3IMM
Other 19178 0 43083 62261 0 0receipt -
Kasar,
Vatav, etc.
Total 18630255 1282300 2290218 22202773 4280625 -24712Receipts

• Further the appellant is submitting that during the period FY 2014-15 & FY 2016-17,

the appellant provided Accommodation Service at two of hotels viz. Hotel Orange Inn

and Hotel Yellow Lime, both were non star hotels and declared tariff of both were

below Rs. 1,000/-. Therefore, as per Sr. No. 18 of the Notification No. 25/2012-ST

dated 20.06.2012, the Accommodation Service provided by them were exempted from
service tax.

• In case of Restaurant services proyid<@sj@@RR,amduring period FY 2014-15 & FY

A • •201617, er ave aid al renwi@#if@us@&$isee. t case or Rene ot

@%er>%. lk" ' s·%x d
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Immovable Property Service provided by them during period FY 2014-15 & FY 2016-

17, they have paid all required duties on the same.

• The· appellant have submitted the following documents along with appeal

memorandum.

a) Copy of Tax Audit Report for FY 2014-15 & FY 2016-17
b) Copy oflncome Tax Return for FY 2014-15 & FY 2016-17
c) Copy of Service Tax Return for FY 2014-15 & FY 2016-17
d) Copies of Form-II submitted to the District Revenue Authority for FY 2014-15 &

FY 2016-17 as evidence showing rooms tariff
e) Copies of Invoices issued during the FY 2014-15 & FY 2016-17 by Hotel

• The appellant submitted that they have submitted the reply to show cause notice dated

24.09.2020 vide their letter dated 13.12.2021 to the adjudicating· authority, however,

they have not taken the same into consideration· while issuing impugned order. They

have submitted copy of their reply dated 13.12.2021 along with the appeal

memorandum.

• The appellant submitted that they have submitted a letter dated 15.12.2022 with

reference to the personal hearing letter dated 24.11.2022 and 06.12.2022 issued with

regard to the show cause notice dated 12.10.2021, inter alia submitting that they have

already received OIO No. GST-06/D-VI/O&A/Sameer/AM/2022-23 against the FY

2014-15 and FY 2016-17 and requesting the adjudicating authority to drop further

proceeding. However, they have not taken the same into consideration while issuing

impugned order. They have submitted copy of their letter dated 15.12.2022 along with

the appeal memorandum.

• The appellant submitted that the order was issued on 25-03-2022 for the disputed

period FY 2014-15 & FY 2016-17 and therefore, demand for the disputed period is

barred by limitation and the extended period of limitation ought not to have been

invoked. The larger period of limitation can be invoked only on those grounds which

are specifically provided under the Statute viz. is suppression, omission or failure to

disclose information with intent to evade the payment of service tax. If the department

seeks to invoke the extended period of limitation on the ground other than those

mentioned in the statue, then such invocation of extended period of limitation is barred

in law.

I
)
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• The appellant submitted that they were reg0,aF. I;rfi-J,i.Ji~ the income tax returns, TDS
.AWe..\was also deducted on their income for t eefoi&std, S6i, filing ST-3 regularly for
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F.No. GAPPL/COM/STP/1502 -3824/2023-Appeal

the period specified in impugned order ;rnd rherdore by no stretch of imagination it

can be said that the appellant i1u:d nol declared their income to the government
authorities. .

• . It is submitted that for imposing penalty, there should be an intention to evade

payment of service tax on the part of the appellant supported by documentary

evidence. The appeIIant submitted that for the reasons set out hereinabove the entire

demand itself is not justifiable as on the total income shown in Form26AS / ITR, flat

15% tax has been calculated but the same is no! proper. Hence, the imposition of total
penalty cannot be sustained.

• On the basis of above grounds, the appellants requested that the impugned orders

confinning demand of service tax, interest thereon and imposing penalties be quashed
and set aside.

4. Personal hearing in the case was held on 31.07.2023. Shri Arjun Akruwala, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He submitted that the

demand has been issued for FY 2014-15 and FY 2016-17. The demand in respect of FY 2016­

17 has been adjudicated twice. He submitted that the appellant is providing accomodation

service in hotel where, the daily room tariff is less than Rs. 1000/-. Therefore, the service is

exempted under the Mega Exemption Notification vicle Sr. No. 18. He further, submitted that

the show cause notice based, merely on the income tax data without any further investigation

is not sustainable. He further, referred to the judgment inthe case of Federation of Hotels and

Restaurants Association of India by Delhi High Court. He requested to set aside the impugned
orders.

5. I have carefuIIy gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2014-15 and FY 2016-17.

)

6. It is observed that the main contention of the appellants is that they have paid

applicable service tax on their ineoms and """9%3$%\ oneittaion between he

Income shown mn the books of accounts vls the {gotifesho T-3 for FY 2014-15 &
.$ re·5%

tr o ..°I; o
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2016-17 with the exemptions availed by them. It is also observed that the adjudicating

authority has confirmed the demand of service tax vide impugned order passed ex-parte.

7. I find that in the SCN in question, the demand has been raised for the period FY 2014­

15 & FY 2016-17 based on the Income Tax Returns filed by the appellant. Except for the

value of "Sales of Services under Sales / Gross Receipts from Services" provided by the

Income Tax Department, no other cogent reason or justification is forthcoming from the SCN

for raising the demand against the appellant. It is also not specified as to under which category

of service the non-levy of service tax is alleged against the appellant. Merely because the

appellant had reported receipts from services, the same cannot form the basis for arriving at

the conclusion that the respondent was liable to pay service tax, which was not paid by them.

In this regard, I find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order afterproper appreciation offacts and submission ofthe noticee."

7.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for rais'ing of demand of service tax, specifically when the appellant is registered

with the service tax department and filed their ST-3 Returns for the said period in time.

8. I find that the appellant, Mis. Sameer & Company, Proprietor Mohamedrafik

Mohamednazir Chezara were engaged in providing services under the category of "Renting of

Immovable Property Service"; "Restaurant Service", "Accom · in hotels, inn, guest

house, club, or camp site etc. Service"; during the 2016-17 and was

9 )
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holding service tax registration number ACRPC2792GST001 and filed their ST-3 Returns for

the relevant periods in time. On verification of the Tax Audit Report and Profit & Loss

Account for FY 2014-15 & FY 2016-17, ST-3 Returns for the FY 2014-15 & FY 2016-17

filed by the appellant and detailed reconciliation submitted by the appellant showing the

income shown in the books of accounts v/s the income shown in ST-3 for FY 2014-15 &

2016-17 with the exemptions availed by them, I find that the appellant paid the applicable

Service Tax on the "Renting of Immovable Property Service" and "Restaurant Service",

without claiming any exemption benefit. The appellant only claim exemption benefit on the

services provided by them in the category of "Accommodation in hotels, inn, guest house,

club, or camp site etc. Service". On verification of the copies of Form-II submitted to the

District Revenue Authority for FY 2014-15 & FY 2016-17 y the appellant as evidence

showing rooms tariff, I find that tariff of only 9 rooms out of 60 rooms is above Rs. 1,000/­

per day. I also find that service provided by the appellant in their hotel, having declared tariff

of a unit of accommodation below one thousand rupees per day is exempted under Sr. No. 18

of the Notification No. 25/2012-ST dated 20.06.2012. The relevant abstract of the same is as
under:

"18. Services by a hotel, inn, guest house, club or campsite, by whatever name called,

for residential or lodgingpurposes, having declared tariffofa unit ofaccommodation
below one thousandrupeesper day or equivalent; "

8.1 On verification of the all the invoices submitted by the appellant, I find that the

reconciliation carried out by the appellant is correct and they have also paid applicable service

tax on "Accommodation in hotels, inn, guest house, club, or camp site etc. Service" provided
by them.

J

9. I also find that the appellant have also contended that the demand is barred by

limitation. In this regard, I find that the due date for filing the ST-3 Returns for the period

April, 2014 to September, 2014 was 14" November, 2014 (as extended vide Order No.

02/2014-ST dated 24.10.2014). Therefore, considering the date on which such return was

filed i.e. 22.10.2014, I find that the demand for the period April, 2014 to September, 2014 is

time barred as the notice was issued on 28.09.2020, beyond the prescribed period of limitation

of five years. I, therefore, agree with the contention of the appellant that, the demand is time

barred in terms of the provisions of Section 73 of the Finance Act, 1994. Therefore, the

demand on this count is also not sustainable for the period from April, 2014 to September,

2014, as the same is barred by limitation. In this r~ \ d that the adjudicating
0 gr,

authority has not taken into consideration the issu· afipki@Go" _ onfirmed the demand in
. . t:;r-f:,'' <:. .·_, .• , ., -

toto. E?

/' .
i
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10. With regard to the Show Cause Notice No. CGST-06/04-

1201/MOHMEDRAFIK/2021-22 dated 12.10.2021, the contention of the appellant are that,

they have submitted a letter dated 15.12.2022 to the adjudicating authority with reference to

the personal hearing letter dated 24.11.2022 and 06.12.2022, inter alia, submitting that they
. .

have already received OIO No. GST-06/D-VI/O&A/266/Sameer/AM/2022-23 covering the

period FY 2014-15 and FY 2016-17 and requesting the adjudicating authority to drop further

proceeding. However, they have not taken the same into consideration while issuing Orders­

in-Original No. GST-06/D-VI/O&A/590/MOHAMEDRAFIK/AM/2022-23 dated 17.02.2023

and passed the order ex-parte. In this regard, I find that the Order-in-Original No. GST-06/D­

VI/O&A/266/Sameer/AM/2022-23 dated 15.11.2022 passed by the Assistant Commissioner,

Central OST, Division-VI, Ahmedabad South is already covered the period FY 2016-17 for

which the Orders-in-Original No. GST-06/D-VI/O&A/590/MOHAMEDRAFIK/AM/2022-23

dated 17.02.2023 was again issued by the adjudicating authority. I also find that the SCN No.

CGST-06/04-310/O&A/SAMEER/2020-21 dated 24.09.2020 covering period from FY 2014­

15 and FY 2016-17 issued to the appellant i.e. Mis. Sameer & Co., whereas on the same

figures of the FY 2016-17, another SCN No. CGST-06/04-1201/MOHMEDRAFIK/2021-22

dated 12.10.2021 was issued to the proprietor of the appellant in their personal name, i.e.

Mohamedrafik Mohamednazir Chezara. Thus, for the same PAN, two SCNs dated 24.09.2020

and 12.10.2021, issued by the department one for FY 2014-15 and FY 2016-17 and later for

FY 2016-17. Thus, the second SCN dated 12.10.2021 and Orders-in-Original No. GST-06/D­

VI/O&A/590/MOHAMEDRAFIK/AM/2022-23 dated 17.02.2023 non-est in law.

10.1 I find that even otherwise, when the Orders-in-Original No. GST-06/D­

Vl/O&A/266/Sameer/AM/2022-23 dated 15.11.2022 by the adjudicating authority was issued

for the period FY 2014-15 and FY 2016-17, again for the FY 2016-17, the Orders-in-Original

No. GST-06/D-VI/O&A/590/MOHAMEDRAFIK/AM/2022-23 dated 17.02.2023 issued by

the adjudicating authority is not correct, proper and legal.

11. In view of above discussion, I hold that the impugned orders dated 15.11.2022 and

17.02.2023 passed by the adjudicating authority confirming demand of Service Tax of Rs.

38,79,933/- for the period FY 2014-15 and FY 2016-17 along with interest and penalties and

confirming demand of Service Tax of Rs. 24,03,095/- along with interest and penalties for the

period FY 2016-17, respectively, are not legal and proper and deserve to be set aside on

various counts as enumerated above. Since the demand of erviceTax are not sustainable on4so,,
merits, there does not arise any question of chargin rest5if $6i penalty in the case.

.59 ,3
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12. Accordingly, I set aside the impugned orders and allow the appeals filed by the
appellant.

The appeals filed by the appellant stands disposed of in above terms.

Attested

(R. C.~yar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST
To,·
M/s. Sameer & Co.,
Proprietor Mohamedrafik Mohamednazir Chezara
14, Amir Bunglow,
Sunrise Park Society,
Juhapura Sarkhej Road,
Ahmedabad - 380051

The Assistant Commissioner,
CGST, Division-VI,
Ahmedabad North

d#le.a
(Shiv Pratap Singh)

Commissioner (Appeals)

Date: 1&.o.203

'Appellant

Respondent

Copy to:
I) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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